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THIS IS AN AGREEMENT FOR MEDIATION/ARBITRATION IN ACCORDANCE WITH 

THE ARBITRATION ACT S.O. 1991, c.17 and the FAMILY STATUTE LAW AMENDMENT ACT, 2006, S.O. 2001 c. 1

BETWEEN:

[_______________]
- and –

[_______________]
MEDIATION/ARBITRATION AGREEMENT

The parties appoint Michelle Hayes MSW RSW (hereinafter referred to as the “Mediator/Arbitrator” or as the “Mediator” or as the “Arbitrator”) to mediate/arbitrate the custody/parenting issues, as the sole arbitrator pursuant to the Arbitration Act, S.O. 1991, c.17 as amended by the Family Statute law Amendment Act. This document shall constitute a submission to arbitration pursuant to the provisions of the Arbitration Act as amended by the Family Statute Law Amendment Act.

SUBSTANTIVE ISSUES

1. 
The following issues are submitted for determination (check where appropriate): 

(  ) custody or any incident of custody

(  ) access or any incident of access

(  ) other (specify) _______________________________________________________________

_______________________________________________________________

_______________________________________________________________
CONFIDENTIALITY
2. The proceedings and the record thereof shall be private and confidential, subject only to their being produced in proceedings for judicial review or appeal or as required by law. 
3. The parties agree and undertake that the Mediator/Arbitrator cannot be compelled to report or comment on any statement made in the mediation proceedings and as such she shall not be summonsed by either party to any subsequent court proceedings between them, except where a party seeks to resile from any agreement reached. 

4. The parties acknowledge that the Arbitrator is required by law to file a report about the award with the Attorney General in accordance with the Regulation under the Arbitration Act. 

WAIVER OF RIGHT TO LITIGATE IN COURTS

5.
By submitting to arbitration of the issues designated above, the parents hereby waive any right to further litigate those issues in Court, whether pursuant to the Family Law Act, R.S.O. 1990, c.F.3, as amended; the Divorce Act, R.S.C. 1991, c D-3.4 (2nd Supp.), as amended, or any other statute or law. 

TERMS AND AGREEMENT TO COOPERATE

6. The parents have stipulated to this appointment and the decision-making granted herein. They have further agreed that Michelle Hayes has the requisite professional qualifications and professionals skills to do the work required. 
7. The parents shall cooperate with the Mediator/Arbitrator and agree to be bound by this Agreement. 

8. The Mediator/Arbitrator in consultation with the parents shall set a time and place for meeting within  7  days of signing this Agreement. 

9. The parents will sign all releases of information required to implement the process. The parents shall provide all records, documentation and information requested by the Mediator/Arbitrator as soon as possible upon her request. 

10. The parents agree that the Mediator/Arbitrator can perform the functions of both mediation and arbitration. They further agree that the fact that Michelle Hayes performs mediation does not disqualify her from arbitrating the same issues. In this regard, the parents waive s.35 of The Arbitration Act, S.O. 1991, c.17.
 

11. Michelle Hayes is functioning neither as a therapist or lawyer. 
12. The parents shall provide copies to the other parent of all written reports from collateral sources that they provide to the Mediator/Arbitrator unless otherwise directed by her.   
MEDIATION 

13. The date, time and place for the mediation shall be determined by Michelle Hayes, in consultation with the parties. 

14. The Mediator shall meet separately with each party for the purpose of, among other things, screening the parties for the suitability of the process, including but not limited to, violence and power imbalances. The parties agree that the mediator’s notes and intake material from the screening shall remain confidential to the Mediator and shall not be disclosed to the parties in either the mediation or the arbitration. 

15. During the mediation and prior to any arbitration, Michelle Hayes may communicate with one parent without the other being present. She may communicate with the lawyers jointly and/or separately, unless determined otherwise at the start of the process. Michelle Hayes shall be entitled to pursue matters by meeting with the parents jointly and/or individually, reviewing written materials, and considering any other information relevant to the matter to be decided. Upon Michelle Hayes’ request, she may consult with professionals, family members and others who have information about the parents and/or child(ren) such as therapists, custody assessors, school teachers and health care professionals if she believes their information may be relevant. 

16. Michelle Hayes may interview/observe the child(ren) privately and/or with the parents together or individually. She will disclose information obtained from the children only with the children’s consent and/or at her discretion. 
17. There will be no confidentiality concerning communications between the parents and Michelle Hayes and other persons with whom she may consult. She may disclose to the parents all or part of any information she may have received from third parties, the other parent, and the child(ren).  
18. Agreements reached by the parents during this phase will be drafted by Michelle Hayes and provided to the parents in draft form for their approval and final agreement, ultimately taken out as a consent award. Any disparity in wording will be resolved by the Mediator/Arbitrator.
ARBITRATION 

19. The Arbitrator for this arbitration is Michelle Hayes MSW RSW.
20. The arbitration will be conducted in accordance with the law of Ontario, and the law of Canada as it applies in Ontario.

21. Issues related to the custody and access of the children (on an interim and permanent basis) shall be determined in accordance with the provisions of the Children’s Law Reform Act, R.S.O., 1990, c.12 or, if a divorce has been granted or the parties are involved in divorce proceedings, then under the Divorce Act, R.S.C. 1991, c. D-3.4 (2nd Supp.), as amended. 

22. The parties shall exchange sworn financial statements prior to entering into this agreement and have otherwise complied with the requirement of section 51 of the Family Law Act. R.S.O. 1990 c. F.3.

23. If the issue remains unresolved in mediation after a reasonable effort or because one parent unilaterally withdraws from the mediation and Michelle Hayes believes that further similar efforts are unlikely to be productive, the arbitration will proceed in accordance with the arbitration provisions of this Agreement. 
24. In the event one party maintains that the issue is outside of the mandate and/or score of the Arbitrator’s authority, the Arbitrator will determine the matter taking into account the submissions of each parent. 

25. Michelle Hayes will advise the parents in writing that they are now engaged in arbitration. Prior to the arbitration, a meeting or conference call may occur to discuss procedural matters. An arbitration may be conducted in a hearing, a telephone conference call and/or by way of written documents. The parties specifically waive their rights under 26(1) of the Act for this purpose. Subsequent to the meeting/call to discuss procedures, the time and place of the arbitration hearing, or in the case the arbitration is conducted by way of written submissions and documents, the timeline for written submissions and reply submissions, shall be provided in writing by the Arbitrator to the parties and their lawyers. 

26. All communication during the arbitration will be 3-way, be it by conference call, e-mail, fax or in meetings. All communications with the Arbitrator will occur in the presence of the other party (telephone or meeting) and/or be copied to the other party. The same shall occur for all communications from the Arbitrator to the parties.  

27. The parties may involve their lawyers in the Arbitration. In the event of a hearing, counsel may attend (in a meeting or conference call). In the event of an arbitration conducted by way of written submissions and documents, the parties may choose to rely on their respective counsel. If the parties choose to attend without counsel and/or not involve them, the parties are waiving their right to do so.
28. Subject to #29, prior to rendering a decision and in time for the parties to respond, the Arbitrator shall summarize for the parents the information received from third parties on which she is relying. 

29. To the extent that information relied upon by the Arbitrator is information which she has received from the children and/or the children’s therapists, the parties agree that they may not be privy to that information and disclosure of same to them by the Arbitrator shall be with the consent of the children (or their counsel) or at the Arbitrator’s discretion. The parties specifically waive their rights under 26(3) of the Act for this purpose. Each parent, by signing this agreement, acknowledges that he or she has been advised that such may not satisfy the requirements of the Arbitration Act but that each agrees that such is in the child(ren)’s best interests. Each waives his or her right, at any time in the future, to rely on this discretionary disclosure by the Arbitrator to set aside the Arbitrator’s decision on any issue and release his or her right to make such argument. 

EXPERT EVIDENCE

30. The parties agree that if an arbitration takes place and issues of law arise, then in her sole discretion, Michelle Hayes may obtain independent legal advice to assist her in the determination of those issues. The parties will have access to any representations or opinions provided by such counsel. The cost of such counsel shall initially be borne by the parties equally subject to reapportionment by the Arbitrator. 

31. The parties specifically give the Arbitrator the authority to determine the necessity of retaining professional(s) to provide expert opinions respecting any outstanding issue(s) and to direct the parties accordingly. 

32. The parties agree to contribute to the expert(s)’ fees in the proportion determined by the Arbitrator. 

WITHDRAWAL FROM MEDIATION OR ARBITRATION

33. Neither parent may unilaterally withdraw from this Agreement prior to the issues being resolved. With their joint consent in writing, both parents may terminate this Agreement. 

34. The arbitration may proceed as notified, even if one parent fails to appear at the previously designated time and place, or if one parent fails to provide his/her  submissions in the time-line provided.
35. The Arbitrator’s mandate terminates when:

a. she delivers her award;
b. the arbitrator resigns or dies;
c. the parties agree to terminate it in accordance, or;
d. the court removes the arbitrator.

36.
The Arbitrator’s resignation or the parties’ agreement to terminate the Arbitrator’s mandate does not imply acceptance of the validity of any reason advanced for challenging or removing her. 

ARBITRATOR’S AWARD

37. The Arbitrator will, as soon as possible after the hearing and/or reviewing the  submissions, render an award in writing that will be delivered to the parents and counsel by fax or e-mail transmission. 
38. The Arbitrator’s Award shall be final and binding upon the parties and may be incorporated by either party into a Consent Order or Judgment, at the initiation of either party, in accordance with the Arbitration Act and the Family Law Act. 

REVIEWS & APPEAL

39. The parties have the right to review the Arbitrator’s Award in accordance with s.46 of the Arbitration Act.

40. The parties have the right to appeal the Award on a question of law, with leave from the court as provided in s.45(1) of the Arbitration Act and the Family Statute Law Amendment Act.

41. In addition, the parties may appeal the Award on (check where appropriate):

[  ] a  question of law (without leave);

[  ] a question of fact;

[  ] a question of mixed fact and law; or 

[  ] none of the above.

REPORTER

42. In an arbitration, there will be no recording of the proceedings by a reporter unless the arbitrator or either parent requests it. If neither parent requests a reporter they are both waiving their right to have a transcript of the proceedings.

CHILD ABUSE REPORTING AND RISK OF HARM

43. The Mediator/Arbitrator is required to report to the appropriate child welfare authority (i.e., Children’s Aid Society, Catholic Children’s Aid Society, Jewish Child & Family Service, or Native Child & Family Services) and/or other relevant authorities if she has a reasonable suspicion that a child(ren) may be in danger of harm and/or abuse. 

44. The Mediator/Arbitrator is obliged to notify the proper authorities if she has a “reasonable suspicion” that a client may harm himself or herself or the other parent.

ARBITRATOR’S FEES AND DISBURSMENTS

45. Fees shall be $200.00 per hour. Fees are applied to all time expended in any/all professional activities, including administrative matters. This includes time spent in reviewing documents and correspondence, voice-mail, e-mail, meetings, travel time and contacts/telephone calls with Father and Mother, their counsel and other professionals involved. Also included are any unpaid fees charged retroactively from the time that services are initially requested and the file is opened. This also includes disbursements paid to collateral sources for verbal and/or written reports and agency/hospital reports. Fees will be applied to time required for deliberation and writing of memos and arbitrated decisions, testifying in court, preparation time for testifying and related travel time. Court-related fees (i.e., preparation time, attendance and travel) shall be obtained by way of retainer in advance of any services rendered.  

46. There is considerable cost to setting up the mediation/arbitration, opening the file, arranging calls with counsel and continuing scheduling issues. As such the Mediator/Arbitrator charges a non-refundable administrative fee of $150.00 payable by each parent, or in accordance with the proportions that they have agreed to. The administrative charge will be applied once the referral has been accepted. Accordingly there will be no further charges for the Mediator/Arbitrator or the administrative assistant’s time in connection with setting up the process and ongoing scheduling. Accordingly, there will be no further charges for the Mediator/Arbitrator and administrative assistant’s time in connection with setting up the process and ongoing scheduling.  

47. Record keeping requirements make it necessary to log each e-mail, telephone call and/or message and make a record of even the briefest telephone call. For this reason there will be a minimum fee of  (.1 -- 6 minutes) charged for every phone and e-mail contact, with exceptions made for brief contacts about scheduling only. 

48. Each party shall forthwith provide Michelle Hayes with a retainer of $_____, with this retainer to be refreshed from time to time as the Mediator/Arbitrator shall direct.  At all times each parent shall maintain a retainer $_____ in the account of Michelle Hayes, who shall advise in advance when a further retainer is required. A statement of account will be provided to the parents from time to time. If the above terms are not satisfied, Michelle Hayes will postpone all services until the retainer terms are met. Non-payment of fees shall be grounds for the resignation of Mediator/Arbitrator. 

49. The clients will be billed for an appointment in which there is less than 24 (twenty-four) business hours’ notice prior to cancellation, except for an appointment scheduled for 8:00 a.m. and/or after 4:00 p.m., in which case 48 (forty-eight) business hours notice is required prior to cancellation. The parents will each be responsible for bills arising from his or her own cancellation with insufficient notice and/or failure to attend a scheduled appointment.

50. Unless indicated otherwise, the parties shall share all fees equally. Fees may be allocated differently upon the discretion of the Arbitrator.

WAIVER OF ARBITRATOR’S LIABILITY

51.
The parties hereby waive any claim or right of action against Michelle Hayes for any matters arising out of these proceedings. 
INDEPENDENT LEGAL ADVICE

52. Each of the parties confirms that he/she has received independent advice. Attached to this Agreement is the certificate of independent legal advice that was provided to each party under subsection 59.6(2) of the Family Law Act.
53. Both parties: 
a. understand their rights and obligations under this Agreement and the nature and consequences of this Agreement;

b. acknowledge that they are not under any undue influence or duress; and

c. acknowledge that they are both signing this Agreement voluntarily. 

Dated:  ______________

_________________________

_________________________

Solicitor for Mother 



Mother

Dated: _________________

____________________________

__________________________

Solicitor for Father 



Father

CERTIFICATE OF INDEPENDENT LEGAL ADVICE

I,  _________________, Barrister & Solicitor, have reviewed the attached Mediation/Arbitration Retainer Agreement (the “Agreement”) and have fully explained to my client________________ the meaning and intent of the Agreement and have given the client independent legal advice prior to the Agreement being signed.  I have also explained to my client that the Agreement is a “domestic contract” within the meaning of the Family Law Act, and as such a court may set aside the Agreement under various circumstances about which I have informed my client.  In my opinion, my client, understands the nature and consequences of this Agreement, and is not signing this Agreement as a result of any undue influence placed upon the client by any person.  I hereby confirm that I am satisfied that my client is fully able to participate in the Mediation/Arbitration and is signing the Agreement voluntarily.

___________________________

__________________________

Date






Lawyer

DECLARATIONS OF THE MEDIATOR/ARBITRATOR

I, Michelle Hayes MSW RSW confirm the following matters: 

(a) I will treat the parties equally and fairly in the arbitration, as subsection 19(1) of the Act requires.

(b) I have received the appropriate training approved by the Attorney General.

Check either (c) or (d): 

(c) The parties were separately screened by me for power imbalances and domestic violence and I have considered the results of the screening and will do so throughout the arbitration, if I conduct one. 

(d) The parties were separately screened for power imbalances and domestic violence by someone other than me and I have considered his or her report on the results of the screening and will do so throughout the arbitration. 

_________________



__________________________

Date





Signature of Mediator/Arbitrator
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